371

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

|' GROVER SELLERS .
l‘ AYTORNEY GenendL

Lon,. -idney lLathan

seoretary of State

~ Austin, Texas
Dear Bir: Opinion Mo, OS¢
Re: Kefund of frahet xe8 pald
under prote gonent in

Your request for op4
has been recsived and oonaldepyld
quote froam your letter of ro4

Nexioan Rallway aTous other rallrceds not
ashavsary to A1l t evgh rajlroada heving no
intangible - that they were
sntitled t . on their franchise
taxes provid 2084(v), eontending that
the exenptiQn N ' vo of any eompany subjest to

irrespestive of whether
sdre Aotually paid,

ofy of 3tate, however, reclassi-
peds as public utilities and prooeeded
{, 1q¥vy and assess franchiase taxes under Sub-

of Article 7084, Upon such sqtion beling
) by thd Cgeyetery of State, the variocus ralliroadas

g pbid Lhe tax so computed under protest, Yithin

: (1lowed by Article 7057b, Gestion 2, the

Texasailoxicsn Rallway Qoapsny and the San Antonlo Southera
Ra{lwey Compsny . Jeined in filing Cause No. 63609, styled
The Texas-Mexlcen Feilway Company, ot al versus M, O,
Fluwerl, at al in the ¢#£th Bistrict Court of Travias

e%?ty, 88, The potitien in téds suit states that it
i= ught on behalf of the two pamed Plaintiffs as well
88 all other gorporations helonging toc the mane olass
snd similarly situmted, but no such sompanies wers aspecifi-
eally nkumed except the two above mentioned,

1%
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“In the trisl of the case Judgment was rendered
in favor of the plaintiffs and against the State of
Texas, The julgment of the trisl oourt was sudbsequently
affirmed by the 3rd Court of Civil Appeels, 174 3¥(2d4) 70.
This deoialion was rondered July 28, 1943, and po writ of
error was applied for.

“Section 2 of Article 7057b provides amonz other
things as follows: ‘Frovided, however, where a class
sotion is brought Dy any taxe-payer all other tax=-payers
belonging to the class and ig su as
gc&ig& who have properly protested as herelin prov
sball not bYe regquired to file separste suits but shall be
entitled to ard governed by the dedision rendered ia such
olass astien. A claas actlon shall lnnludo uny suit

filed by ggf ipm By
lat ,8_82.2229'": *

sugh tazel or fees rofersred

{underscoring ocurs.)

*It is to be noted that ths sult brought by Texas-
Nexigen Railway Company and San Antonio Southern Rallway
Company complies with the definition of & ¢lass astion
as oontained in the statute since there were as many as
two plaintirfs jolning in the suit} dut the leanguage
‘and represented in such class s«ationt® appearing in the
atatute preceding the definition ef e class sction seens
posaibly %o lodioste that all perties expecting to claim

t:e benefits of the elass aotion should possibly be nsmed
in the petition or otherwise represented in the suit,

"Humarous rellroads falling within the same oclass
as Texag-Maxican and San Antonlo Southern have now made
denands of this office for & refund of the amount of
franohise taxes heretofore paid under protest, None of
these reilroads, except Texas-:iaxiosn end Sen Antonle
Soathern, were specifically naned us plaintiffs in the
petition, and so far as thia office is advised, none of
the others ictervesned in such sult, but they now cgontend
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pleintiffa., ‘inder date of Jaruary 18, 194l your
departrect in a letter adiressed to Hon, Jesse Jumee,
“tate Treasurer, specifically authorized a refund to
tine plalpntiffs samed iu the Juigment,

*In the light of the sbove faots, wlll you
ploase advise tnis Lepartoant upon the following
fiaquiries: .

"l., Is 1t necessary that ons olaining the
benerita off tho class sotion provided for in Jeotion 2
of irticle 7057(b} be speoifically named as & plaintirs
or intervener in a suit to recover frandilise taxes pald
under protest in order to ocleim the benefits of e judg-
ment rendered in e class aotion?

r2. Should this office refund the franohiase texes
paid under protest to those rallroad dosmpanies in the
sane class as Texas Yexioan Raillway Company and San
Antonio Seouthern Railwey Oompany?

3, 8hould this orffice, in the light of the |
Court of Oivil Appeals descislion edovs referred to, egain
recleasify such railrosds end compute their taxes here-
after under Subdivision (b) of Article 7084 rather than
as & gnblio utility under 3uddivision (&) as was herete-~
fore done?”

T.
Sestion 2 of Artiele 7057b, V, A, C. 3., provides:

“Jpon the payzent of such taxex or fees, acscompanied
by auch written protest, the texpayer shall have aninety
{90) days Trom aaid date uithin‘uhiah to file suit for
the recovery thereof, . "

This {8 & speoific prOtiaian'roqniring ive
gg%%gg,on the part of the taxpayer within the ninety day period,
5ald section 2 later srovides that when a "eles» action'is

brenght, otheyr tnxpayars of the aasie elaaa'"fggg;_ggg_ig
- Eeauired to . : B." This vialon Jertalnly

eanno be Oons truw ) re' ave the taxpaycr of the duaty of
- takings wetion within the ninety day period, but &t most states

a rule of pormiseive Joinder im & sait alresdy riled, This
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{s especlally true in view of tho qualifiocations the atatute
sorites of these othexr taxpayers who shall not be required
to rile separate sults, Thesse oOther taz?a eras, the statute
pays: (1) must be “of the seme class”} 2{ must be "repre-
sented in such sotion" i and (3) must "havs properly protested
es horein provided,” T a taxpayer is of the same ¢lass as
those filing the oult, and hes properly protested, he is
then permitted to intervene in that suit Instead of bdeing
required to file an independent suit, This was provided by
the Legisluture in order to avoid a multiplieity of suite.
aots of 1939, L6th Legimlature, 3., B, Ko, 400, Sec. 4.
Absent suoh a statutory pravlsian. this taxpayer's attempted
joinder in the sase sult would be improper and would not be
permitted, as his cause of aotion is separate snd distinot
from that of the plaintiff who bhrought the suit,

That affirmative aotion e required of the taxpayer
within the ninety day period £s further indicated By thenme
additional provisions:

"If suit is not brought within the time and within
the mapner herein provided. , . then and in that event
it shall be the duty of the State Treasurer to transfer
such ﬁonny from the suspense asoount to the proper fund
e ¢ %

Under this vision, as was pointed out in Confer-
ence Opinion No, 3048 fgginian No. 0«640}, 1f at the explration
of ninety deys no suit has deen filed by the protesting tax-
payer, for ti: reoovery of such taxes, the eolleoting depart-
ment cannot legally keep or eause to be kept in suspense such
taxen, .

Seetion 2 provides in part:

in au

ch 8 shall
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seotion L of Article 7057b provides:

- "In the fvsgg however thet sult 1s brought by
sush taxpdayer wit the tims and will he )
hereinabove prov y8nd rina et ned that

. money so psid by such taxpayer, or any part thereof,

lawtfnlly dezanded by such puhllec ofriciasl and that
belongs to suoh taxpayer, then and in that
avent 1t shall be the duty of the Ztate Treasurer teo
refund sugh smount, togethey with the pro reta interect
earned thareon, to suoch taxpayer,” (Raphasis ours)

This provision, es is poisted out in Opinion No.
0=48l9, means that refund can be made only after Jjudgment
favoreble to taxpayer.

Although Seetion 2 refers to such asction as s
vgleass asotion,” {t is submitied that it is not a ¢lass aotion
in the usual sense, but it one in a very limited, statutory
sense, In the classic use of the term (and the decisions of
the courta of equity may Ye examined to deteramline whether
atatutoyy provisions are appliocadle to g given esse =47 C. 7,
43, Sec. 833 Taodbin v, Portland ¥illing Co.,; L1 Or, 269, 68 P.
_ 51,1.01435 aotion is e suit drought by one or more pinintirrs,
for themselves ané others similarly situated, whers a common
or general interest is involved, or the partiea are so numerous
that £¢ would be impracticable io bring them all before the
oourt, and their common situation end interest make it possible,
or their grest number makes it necessary, for one or more to
sepresent all, 1 Freoman on Judgmente, 5th ¥d,, 950, Sec. 435%
20 R, €, L, 669, Seqs, 9 61 C, T, 1001, 3ec. 1278, Where there
ocannot be = compleste determinution of the controversy without
the presence of the persons in whome behalf the plaintift
dbrings the setion, & representative or c¢laas action eaanot be
painteined. &7 °. T. 43, See¢. 84, wnd authorities cited,

Yhere theare exists & mare comamunity of interest
in a gugaﬁigg of ta!, a olass action cannot be maintalned,
Thus a borrower who hsd been charged usurious interest eould
‘not sue for himself and also for the benefit of others who
had paild the sasme defendant usarious interest to recover such
payments, slthough the aotion was founded upon the same statute,
Thomes v, Yentucsky Truat Co., 156 Ky. 260, 160 8. , 1037}
'!l*? Co Fo iir?. ag, 42
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As was 8aid ia Trusteea of Jackson Township v,
Thomany 51 Ohio 5t, 285, 37 K, E. 523, 526:

"A sult to recover bask is qulte different in
the grounds upon whioh & reccvery can be had from e
suit ¢to enjoin a tax, 1In the latter case, each is
not only 1ntorested 1n the qunution 1nvolved. but
udgre ) : _ )

S0 hare, the various protestantas must be bafore
the oourt (emah within 90 deys from the date of filing his
. protest), either as parties plaintiff or interveners, becauss:

l, The taxes are geversl, not joint,

2. 7Zach proteat is separate and distinet anéd
must stand on its own merita, COf netessity the oourt omnnot
determine the validity of the individual protests, whieh
are striotly construed, where each of these is not presented
and et issue. Obtiousiy the party who iastituted the suit
is interested only in proving the validity of his own protest
end right to refund, and ean in no menner be said Lo represent
protestante pot present,

3, Hagh payzeant is s aeparste transesction. As
each taxpayer's oause of action is separate and distinot,
there s no ocommon title or such L{dentity of interest as to
bring all within the rade of wirtual repressntation.

he The rights end marits of each claim for refund
reste upon different faets, and a recovery by one olaimant
would not be an adjudicetion for another,

§, %e-areate defenses would be required to eaoh
¢laim,

6, Separste recoveries would have to be adludged
to each olaimant,

J76
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The purposs of the regquirement in Seation 2 of
article 7057p, that the protesting taxpayer must filo suit
op his olelz within ninety daye, is to quiet the title to
the ‘tate's moneys, and to enabie trhe suspensie aceount
§tems L0 be placed in the funds to whioh they belong., If
any other comnstyruetion tiaen the one we adopt be plaoced
on the "class action provision, many suspense 1tems may
resain in question indefinitely.

In enswer to your first lnquiry, we hold that
it is neocssery for one claiming the bonefita of the "olass
action” provided in Seotion 2 of Arpiole 7057b 4o be speeifi.
cally named as pleintiff or intervener in suah suit in order
to recover franchise taxes paid under protest,

II,

The Judguent 1o Ceuse Ko, 63,609 in the 9$8th
Dstriot Court of Travis County, styled The Texas Mexlican
Reallway Co., ot 8le V. ¥4 O, Flowers, et al., entered on
Kov. 23, 1942, reads 1o part as followst

"It {8 therefore ordsred, sdjulged and decresd
by the oourt. , « that:

"(3} The defendant, Jeaas Jamos, Trsasurer of the
State of Texas, muke proper refund as provided by
rtrtiole 7057b, saa acended, Lo each eorporation of the
oless for the benefit of whieh this sult has been insti-

tuted and which may heve gggn%;gd with A;gﬁg%g zpzzbs
as asended, 80 a8 Lo g%tgglg t to & refund in accordance
with this judgiment.," “mphasis ours _

For th: reasons set out in enewer to your firat
inqairy, the reflroad companies now demanding refund have
aot complied with tie provisionms of Artiocle 7057 so ae to
entitls them to a refund., There neve besn no findings on
the following, all of whioh sre esaential to recovery: the
asce of the taxpayer) that the taxpayer pald under protest;
th=t the Laxpayer's protest was valid end stated saffliolent
groundsy that the court setion, &8 to each such taxpsyer, weas
instituted within the ninety dey periasdy the smount due 1%
as a refuand,
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Therczfore, you should not refund the franchiase
tuxes,. pald under protest, to the reilroed gompanies in
quoztion,

In!
The Court of Civil Appcals, in Flowera, et al,

v. Toxas iiexiosn Ky. Co,, ot al., 174 3. <. {24} 70, held

that railromd corporations, regardless of whether they
sotually paid e tsx upon intangldle essets, were entitled

to the four-fifthe exemption on ocorporation frauchise taxes
grented by Article 7084, Section b, V. A, C. 8,, to eorpora-
tions “now required by law to pay snnually a t&x upon
intangible aggets.” 4t page 73 the eourt eaid:

"Tre evident purpose of Zec. 1B was to relieve
tlhose gorporations se u oless theat were ;g%uiged to
;ggdei for texation all of their property both tangidle
enc intanglble, his was not made depsndent upon the
amount of suoch intangibles, relatively or otherwise.

i reflroad might own physical property thst was setually
taxsd et values Of meny miliions and yet its intengibles
(for = pgiven year) might be assesned at only & few handred,
and the tax thereon be negligible, or at least relatively
80. However, asuch railroad would fall within Seq, B tho
same as one that paid a relstively great intengible tax,
The theory of the 4/5 exemption clearly {s that corpors-
tions whose intangibles ere required to be assessed

under the aoet are paylng mors neariy upon a full reandfi-
tion basis than those not within the aoty and thlis whether
or not in eny one year the total valus of thelr assets

xgeads the assessad velue of their phys| pronertiss,.”
Zaphasis ours '

Thus, ip enswer to your third inquairy, you should
reclassily sush rellrosds and Gonmpute their taxes hereafter
under Seotian b of Article 7084, V. 2. T4 5o
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. Trustines that tho foregoing fully answers your
incuiTies, we sre

Your: wery truly

ATPORTY NEtvisL T

N

e vy ity Koo,

Arthur ), oller
Asaistant

e
hRPPRGYED
OPINIOP
COMMITTEE

av.;?;’;j




